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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 8th day of August, 2000

JANE F. GARVEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Docket SE-15980
V.

DAVI D VAUGHN M CAULEY,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON_AND_ORDER

The respondent has appealed fromthe oral initial decision
Adm ni strative Law Judge Wlliam R Millins rendered in this
proceedi ng on July 6, 2000, at the conclusion of an evidentiary
hearing.' By that decision, the law judge affirned an energency
order of the Adm nistrator revoking respondent’s airmn nedi ca
certificate on allegations that his history of al cohol dependence

and encephalitis disqualifies himfrom holding any cl ass of

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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medi cal certificate, pursuant to sections 67.107(a)(4),
207.(a)(4), and 307(a)(4); and 67.113(b) (1), 213(b)(1) and
313(b) (1) of the Federal Aviation Regulations, “FAR " 14 C. F.R
Part 67.2 For the reasons discussed below, the appeal will be

deni ed. 2

The Adm nistrator’s June 6, 2000 Enmergency O der of
Revocation al |l eges, anong other things, the follow ng facts and

ci rcunst ances concerni ng the respondent:

’Sections 67.107(a)(4), 207.(a)(4), and 307(a)(4); and
67.113(b) (1), 213(b)(1) and 313(b)(1) are two sets of identical
provisions relating to first, second and third-class nedical
certificates. W cite here, in relevant part, only the first of
each set:

§ 67.107 Mental.

Mental standards for a first-class airman nedica
certificate are:

(a) No established nedical history or clinical diagnosis
of any of the follow ng:

* *

(4) Substance dependence. ..

For purposes of this proceeding, substance dependence neans “a
condition in which a person is dependent on a substance,...as
evi denced by...[c]ontinued use despite damage to physical health
or inpairment of social, personal, or occupational functioning”
(see 67.107(a)(4)(ii)(D.

§ 67.113 GCeneral nedical condition.

The general nedical standards for a first-class airman

medi cal certificate are:
* * *

(b) No other organic, functional, or structural disease,
defect, or limtation that the Federal Air Surgeon, based on
the case history and appropriate, qualified nedical judgnent
relating to the condition finds—

(1) Makes the person unable to safely performthe duties
or exercise the privileges of the airman certificate applied
for or held....

3The Administrator has filed a reply opposing the appeal .
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1. At all times hereinafter nmentioned, you were the hol der
of A rman Certificate Nunber 489589873, with airline
transport privil eges.

2. At all tinmes hereinafter nentioned, you were the hol der
of an Airman Medical Certificate—+First C ass, issued on
Sept enber 30, 1999.

3. On or about July 22, 1999, at St. Luke’ s Northl and
Hospital, you were clinically diagnosed by your physician as
suffering from“al coholism” and “netabolic encephal opat hy
secondary to al cohol use....”

4. The physician further stated in the D scharge Sunmary
that, “at that tinme, he (David MCaul ey) had progressive
mental deterioration” and that “he is a heavy al cohol
drinker and has been for nmany years.”

5. Finally, the physician stated in his D scharge Summary
t hat :

| have advised him (David McCauley) to go to Al coholics
Anonynous and never to drink again | est he have further
probl ens and die fromthe subsequent problens.

6. On February 7, 2000, the Manager, Aeronedica
Certification Division, FAA advised you in a certified
letter that hospital records disclosed that you did not neet
t he nedi cal standards prescribed in Part 67 of the Federal
Avi ation Regul ations (FARs) by virtue of your al cohol
dependence and encephalitis and are not qualified for any

cl ass of nedical certificate.

7. On or about April 26, 2000, the Regional Flight Surgeon
advised you in a certified letter, that your history of

al cohol dependence and encephalitis was a disqualification
[sic] for an airman nedical certificate and that you could
voluntarily return the nmedical certificate issued to you on
Septenber 30, 1999. The certificate has not been returned.

8. As a result of your substance abuse and/or encephalitis
referred to above, you are not qualified to hold any cl ass
of Airman Medical Certificate.

The | aw judge found that the Adm nistrator’s evidence established

the allegations of the energency order of revocation. The |aw

j udge was not persuaded by the belief of respondent’s nedical

expert, an individual who specializes in holistic and alternative
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medi ci ne, that respondent’s energency hospitalization was brought
on by a bleeding ulcer rather than by synptons associated with

al cohol -i nduced end-stage liver disease.® The |law judge was al so
not persuaded by the efforts of respondent’s wife to repudi ate or
expl ai n away statenments concerning respondent’s heavy drinking

hi story that she had nmade to hospital personnel when respondent
was admitted.® W find nothing in respondent’s appeal brief

whi ch woul d justify disturbing the | aw judge’' s assessnent of the

medi cal and ot her evi dence.

On appeal, respondent first contends that the | aw judge
erred because he did not grant a notion to dism ss the order of
revocation at the close of the Admnistrator’s case. This is not
an issue we will entertain. Since the respondent decided to go
forward with his defense after the Adm nistrator rested, we wl|

not undertake to determ ne whet her enough evi dence had al ready

‘Respondent was essentially conmatose when admitted to the
hospital in July 1999. He had been brought in during the mddle
of the night after awaking and vomting a | arge vol une of bl ood.
At the hospital, it was determned that he still had about a
gquart of blood in his stomach, a circunstance his treating
physician attributed to gastric varices devel oped because of
| ong-term excess consunption of alcohol. Respondent’s inpaired
mental functioning (the observed encephalitis or obtundity)
resulted, in the opinion of this physician, who believed then and
now t hat respondent is an al coholic, fromhigh | evels of ammonia
in his blood that his badly conprom sed |iver was unable to
detoxify. No exception to the treating physician’s di agnoses was
taken by any of the several -nenber team of doctors at the
hospital with whom he consulted for respondent’s care.

®Her account of respondent’s excessive drinking, which she
reported as anounting to about a twelve-pack of beer per day, is
consistent wth his subsequent advice to an Airman Mdi cal
Exam ner (AVME), in Septenber 1999, that the hospitalization
resulted fromhis having drunk too much.
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been admitted to survive a notion to dismss. Instead, we wl|
only determ ne whether the evidence in the record as a whol e

supports the Adm nistrator’s order. See Adm nistrator v.

Li ndsay, NTSB Order No. EA-4095 (1994) at page 5, aff'd 47 F.3d
1209 (1995). We are satisfied that it does.®

The record discloses that respondent’s hospitalization in
July 1999, for treatnents related to his use of al cohol, followed
his dismssal, in May 1999, froma position as pilot for Raytheon
Travel Air, a Part 135 operator, for al cohol-rel ated reasons.’
Al t hough counsel for respondent argues that Raytheon shoul d not
have fired respondent because he, it is clainmed, was not on duty
when tested for drugs or alcohol, we do not think his duty status
matters for purposes of applying the regulatory definition of
subst ance dependence.® It seens to us, as the Adm nistrator

mai ntai ns, that where an individual is term nated from enpl oynent

°Respondent does not specifically or separately challenge
the Federal Air Surgeon’s judgnent that the finding of
encephal opathy is itself a disqualifying nedical circunstance
under FAR sections 67.113(b) (1), 213(b) and 313(Db).

'For reasons that are not in the record, respondent, who
lives in Kansas City, Mssouri, was summoned to Rayt heon
corporate headquarters in Wchita, Kansas, one norning on a day
when he was not scheduled to fly. He submtted to drug and
al cohol testing (blood and urinalysis) and tested positive for
al cohol. In his testinony, respondent stated that Raytheon had
advi sed himthat he was being rel eased for being under the
i nfluence while on duty. Tr. at 267.

!  n other words, if respondent continued to use al cohol (and
ended up in the hospital) despite losing his job as a pilot
because he used al cohol, it makes no difference that his al cohol
use had not been shown to have affected his job performance as a
pil ot.
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for al cohol use, it can fairly be said, in the | anguage of the
regul ation, that that individual’ s use of al cohol had damaged or
i npai red his “occupational functioning.” Consequently,
respondent’ s subsequent hospitalization, and the information
concerning his alcohol use it established, conbined with the job
termnation, fully justified the judgnent that respondent had a

subst ance dependence; to wit, alcohol.?®

Last, we find no nmerit in respondent’s contention to the
effect that the Adm nistrator may not revoke an airman nedi cal
certificate if nore than 60 days have el apsed since it was
i ssued. ' W recogni ze that FAR section 67.407(c) purports to
l[imt the Federal Flight Surgeon’s authority to reconsider an

AVE s issuance of a certificate to a 60-day period.* However,

Whet her the respondent still has a substance dependence
problemthat is disqualifying is not before us, although nmuch of
his evidence at the hearing and sone of his argunents on appeal
seemto be directed nore at denonstrating his present nedica
condition than his nedical circunstances at the tinme of his
hospitalization. Respondent is, of course, free to reapply for
an airman nedical certificate and attenpt to establish that he is
currently qualified. H's claimof abstention from al cohol since
his hospitalization and his evidence of recent tests indicative
of sonme restoration of normal |iver function would, we assune, be
rel evant to such a reapplication

“The Federal Air Surgeon did not raise an issue concerning
respondent’s Septenber 30, 1999 nedical certificate until
February 7, 2000. The delay appears to have resulted fromthe
unexpl ained failure of the AME who issued the certificate to
responsi bly describe in his cooments on the certificate
application, to which copies of the hospitalization records
appear to have been attached, the nature or seriousness of
respondent’ s hospitalization, which he explained sinply as “in
hospital 7-99 for aspiration pneunonia...no present problens or
lung findings....”

'FAR section 67.407(c) actually contenplates that an AME-
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t hat provision does not, in our view, preclude a subsequent

i nvestigation pursuant to 49 U S. C. 44709 that produces the
judgnent that a certificate hol der |acks nedical qualification.
The Adm ni strator under this provision retains the right to
revoke the nedical certificates of those airnen who either should
not have been issued a certificate in this first instance or who
becone unqualified after receiving a certificate. The rel evant

di fference between the two provisions is, we think, that in a
revocation action the Adm nistrator has the burden of proving
that an airman is not qualified to hold a certificate previously
i ssued, whereas the applicant bears the burden, whenever a
certificate is applied for, of proving that he or she neets the

medi cal st andards.

(..continued)
i ssued certificate m ght be subject to reconsideration for up to
120 days:

The authority of the Adm nistrator under 49 U S. C 44702, to
reconsi der the action of an aviation nedical examner is

del egated to the Federal Air Surgeon; the Manager,
Aeronedical Certification Division; and each Regional Flight
Surgeon. \Were the person does not neet the standards of 88
67.107(b)(3) and (c), 67.109(b), 67.113(b) and (c),
67.207(b)(3) and (c), 67.307(b)(3) and (c), 67.309(b), or
67.313(b) and (c), any action taken under this paragraph

ot her than by the Federal Air Surgeon is subject to

reconsi deration by the Federal Ar Surgeon. A certificate

i ssued by an avi ation nmedical exam ner is considered to be
affirmed as issued unless an FAA official named is this

par agraph (authorized official) reverses that issuance
within 60 days after the date of issuance. However, if

wi thin 60 days after the date of issuance an authorized
official requests the certificate holder to submt

addi tional nedical information, an authorized official my
reverse the issuance within 60 days after receipt of the
requested i nformation.
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ACCCRDI N&Y, |IT IS ORDERED THAT:

1. The respondent’s appeal is denied; ' and

2. The initial decision and the Adm nistrator’s order of

revocation are affirned.

HALL, Chairman, HAMVERSCHM DT, GOG.I A, BLACK and CARMODY, Menbers
of the Board, concurred in the above opinion and order.

?Respondent has filed a notion seeking | eave to correct his
appeal brief, which, it is asserted, m sstated the testinony of
one of the two doctors who testified for the Adm nistrator.
Specifically, where respondent’s brief states (page 5, line 6)
that the treating physician at the hospital characterized
respondent’s liver as small and hard, the testinony actually was
that his liver was |arge and soft. Qur review of the transcript
reveal s no nention of respondent’s liver as “soft” or “large.”
Rat her, the doctor stated that he recalled the liver as being
“enlarged.” Tr. at 116. Because we have read respondent’s brief
in light of the actual testinony, no formal correction is
necessary.



